(5)      During   the   2-year   period   immediately   preceding   the
issuance  of   the subject Citations  Respondent  had  a  commendable
record  of  prior violations:   a   total  of   two,   one  of  which was  a
guarding  violation   similar   to  those   involved   in   this   proceeding
(Ex.   P-4).

DISCUSSION   AND   ULTIMATE   FINDINGS
Citation   No.   2080846

Inspector   Shipe  credibly   testified   that,   having   in  mind  a
fatality   in  North Carolina  caused  by  an  unguarded  rotating   shaft
(Ex.   P-5) ,   he  observed the  condition  described  in  the  Citation
and   determined   it   to  be  a   violation   even   though   in   several
previous   inspections conducted   over  the  prior   4  years   or  so  he
had   seen   the   same   condition   at   Respondent's  mine  but   had   not
recognized   it  as a  violation.  ^_/

When   operating   the  machinery   (drum)   the  derrick   hoist
operator   sits   facing  it on  an  elevated  bench  with  the  end  of  the
large   (3-4   inches  in diameter)   pinion   shaft  exposed  approximately
4   inches-rotating directly   in  front  of   him at  approximately knee
height,   pointed not  toward  him but  at  right  angle  to  his  right,
and   about   1-foot  from  his   legs   (Tr.   15,    16,   50,    51;   Ex.   R~l).
The   condition,   as  such,   was   readily  visible.     The  rotating   shaft
has   a   gear   on   it  which  pulls   the  drum   and  a   "key"   -   which   sticks
out   on   the   shaft  to  help  hold   the  gear   to   the   shaft   -  could   "grab
anything   that  got  wrapped   around   it"   according   to  the   Inspector
(Tr.   17,   59).      The  derrick   hoist  with   the  unguarded  pinion   shaft
had   apparently   been   operated   in   the   same  manner   by   the   same
operator,   Ray  Davis,   for  a   period  of  many  years   (Tr.   73).

The   hazard   envisioned   by  the   Inspector  was   (1)   that   the
machine   operator's   clothing   could   become   entangled   in   the   shaft,
pulling   him   into the  machinery  and   suffocating   him  in   the  manner

6/     Sketches   of   the   small   shed-like  building   (engine   room)   where
the   derrick   hoist  was   located,   were   prepared   at   the   hearing   by
both   the   Inspector   (Ex.   P-6)   and  Mr.   Craig   (Ex.   R-l).      At   the  end
of   the   hearing,   a  view of   the   area   was   taken   by   the  undersigned
which  was  unreported  since  the Court  Reporter  had  no  portable
equipment  available   to record  the  same.     The  view  indicated  that
neither  sketch   is entirely  accurate.      In  particular,   neither
sketch  correctly depicts  the  relative  positions  of  the  walkway
through  the  area relative   to  the  elevated  bench  upon  which  the
operator   sits   and  the shaft.     The  direction which  the  unguarded
shaft  faced  relative  to the  operator's   bench   is  correctly  shown
in  Ex.   R-l.     However, R-l  incorrectly   shows  the walkway  behind
the  bench,   rather  than  its  actual   location  between  the  shaft  and
the  bench.
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   (milling  or  preparation)
